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Law & Business
Report

Legal News You Need to Know

FTD&D ATTORNEYS ON THE RADIO

Fraser Trebilcock’ s attorneys are now the
officia legd anaysts for the statewide, premier,
morning drive-time radio program, “The Big
Show.” The segment airs every Tuesday at 8:30
am. to 8:40 am. - WJM AM 1240, and across
the state on the Michigan Talk Network.
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NEW MICHIGAN TAX BITES
OUT-OF-STATE BUSINESSES

By EpwarD J. CasTeLLaNi, CPA

Michigan’s Treasury istaking abitefrom out-of-gate
bus nesses with the Michigan Business Tax (MBT),
whichreplacesMichigan'sSingleBusnessTax (SBT),
even if they only have minima contacts, or *nexus’
in Michigan. Effective, January 1, 2008, the MBT
has new and expanded definitions of “nexus.” Under
the MBT aperson, other than an insurance company,
has nexus with Michigan and is subject to the MBT
if:

. The person hasaphysica presence
inthe State for aperiod of morethan
one day during thetax yeer, or if

. The person actively solicitssaesin
this state and has gross receipts of
$350,000 or more sourced to Michi-

gan.

A person may have nexuswith Michigan by
meeting oneof thetwo sandards. M oreimportant than
the new nexus rules under the MBT s the Treasury
Department’ sinterpretation of what condtitutesphys-
cd presence and active solicitation of salesin Michi-
gan.

Thefirg nexus sandard under the MBT is
that a person may have nexus with Michigen if that
person has physica presence in the State for more
than oneday during thetax year. Thecritica question

tothisissueiswhat ismeant by physica presence. Formerly,
a person generdly had to have an office, employee or an
independent contractor in Michigan to establish physica
presence with Michigan. Recent cases have held nexusto be
present when ataxpayer hassubstantial economic presencein
adateevenwithout physicd presenceinthe State. Thisconcept
Is supported by the Treasury Department in Revenue
Adminigrative Bulletin 2007-6 (the” RAB”), which provides
that

with the development and proliferation of
communicationtechnol ogy exhibited, for ex-
ample, by thegrowth of ectroniccommerce
now makesit possblefor an entity to havea
sgnificant economic presence in a Sate ab-
sent any physcd presencethere. Whether a
person hassubstantial economic presencede-
pendsonthequality and quantity of taxpayer
contacts with Michigan and the degree to
which the taxpayer avalls itsdf of the ben-
efits of an economic market inthe Sate.

Under this analysis a person maybe found to have
physica presencein Michigan if it engagesin direct mall,
telephone solicitation and web Ste sdesin Michigan with-
out an office, employeesor independent contractorspresent

continued page 2...

Edward J. Castellani, CPA is a share-
holder with Fraser Trebilcock Davis &
Dunlap, P.C., and the head of the Busi-
ness Tax Law Department. If you have
any questions regarding the Michigan
Service Tax or tax law in general, you
may contact himat (517) 377 0845 or by
email at ecastellani @fraserlawfirm.com
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NEW MICHIGAN TAXBITES conminueo...

inMichigan. Companiesthat sdl productsin Michigan
through their web ste may have nexus with Michigan
and be subject tothe MBT.

Nexus is dso established under the MBT if a
personactively olicitssaesinthisStateand hasMichigan
grossreceipts of $350,000 or more. Active olicitation of
sdes is not defined in the new law. Ingtead the MBT
provides that “‘ actively solicits shdl be defined by the
Treasury Department through written guidance that shall
be applied prospectively.” The Michigan Treasury
Department recently provided itswritten guidancethrough
the RAB, which describes how the Treasury Department
interprets “actively solicits’. Under the RAB active
solicitation means.

“Actively solicits’ means

and have nexus when its sales exceed $350,000, solely
by the fact that the taxpayer maintains a web dte from
which Michigan residents can make purchases.

In addition to the Due Process Clause and the
Commerce Clause aFederd Satute, Public Law 86-272
a0 addressesadate' sright to tax intergtate transactions.
Public Law 86-272 isaFederd law that prohibitsa state
fromimposing abusnessincometax if the only in-gate
busnessactivity of the out-of-gate personisthe solicita:
tionof ordersfor salesof tangiblepersond property where
the orders are sent outs de the sate for approva or rgec-
tion and arefilled by shipment or ddlivery from a point
outsdethe state. The RAB addressestheinterplay of this
law onthe MBT and its definition of nexus.

The MBT is comprised of

purposeful solicitation of Under this mterpretatl_on of the four taxes abusnessincometax, a
persons within this state. ~ MBT Nexus rules, a busingss may  mocified gross receipts tax, a gross
Solicitation is purposeful  he actlvely soI|C|t|ng business In  direct premiumstax, and afranchise
when it is directed at or Michigan, and have nexus when  tax. The gross direct premiums tax
intended to reach persons its sales exceed $350,000, soIer and franchise tax apply only to
within Michigan or the by the fact that the taxpa or insurance companies and financid

Michigan market.

maintains a web site from which

indtitutions respectively. The RAB
provides that a person whose

Active olicitation includes, MiChigan reSidentS can make activities are limited to those

but isnot limited to, theuse ~ PUrChases”
of mail, telephone, and e
mail; advertigng, including
print, radio, internet, televison, and other
media; and maintenance of an internet
gteover or through which slestransac-
tions occur with persons within Michi-
gan.

The RAB examplesof activesolicitationinclude
sending mail order cataogs, sending credit gpplications,
maintaining an internet Ste offering online shopping,
services, or subscriptions; and engaging in media
advertising, including internet advertisements. In
evauating whether acts of solicitation are sufficient to
establish “active solicitation,” the Department looks to
the qudity, nature, and magnitude of the activity.

Under thisinterpretation of theMBT nexusrules
abusnessmay beactively soliciting busnessinMichigan,

protected by PL 86-272isnot subject
tothebusnessincometax portion of
the MBT but will be subject to the
modified gross recalptstax portion of the MBT, asif the
MBT can bebifurcated into two distinct taxes.

The MBT, dong with recent case law, has clearly
expanded the definition of nexus for MBT purposes.
Consequently the MBT will apply to persons that were
not subject to the SBT. The extent to which subgantid
nexus can be established without physical presence in
Michigan will be determined by the facts and
circumstances of each case. Persons that make sales to
Michigan resdents must review the MBT and its new
dandards to determine whether they are subject to the
MBT.
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FTD&D OFFICERS ELECTED FOR
(QUASQUICENTENNIAL:

Fraser Trebilcock Davis& Dunlgp, PC. hasannounced
itsBoard of Directorsfor 2008. Mark R. Fox wasre-eected as
President of the law firm. Fox concentrates his nationd prac-
ticeinthe areas of commercid and intellectud property litiga-
tion. Alsore-dlected werelrisK. Linder and Douglas J. Austin
as Vice-Presdents, Michael P. Donnelly as Treasurer, and
Thaddeus E. Morgan as Secretary.

Linder has extengive experiencein corporate transac-
tions and Austin focuses his practice in the area commercid
red edtate and business. Donnelly, who manages the firm's
Detroit office, has a commercid litigation practice. Morgan,
whoisdsothe Chair of thefirm’sLitigation Department, con-
centrates in the areas of commercid and congruction litiga
tion.

These officers, elected at the Annuad Shareholders
Meeting last month, will presdethisyear asthefirm celebrates
its quasguicentennia — 125 years of providing legd services
throughout Michigan and the country.

Fraser Trebilcock isafull-servicelaw firmwith some
50 lawyers, government relations and other professond con-
sultants, and has officesin downtown Lansing and downtown
Detrait. It isthe oldest law firm in mid-Michigan.

F

ATTORNEY ACTIVITIES OF NOTE:

®  HOUK & NELSON NAMED TO
NATIONAL ARBITRATION ROSTER

Inthefal of 2007, former Ingham County Circuit
Court Judge Peter Houk and Robert Nel son, attorneyswith
Fraser Trebilcock Davis& Dunlap, PC. inLansing, Michi-
gan, each attended a course in * Arbitration Fundamentas
and Best Precticesfor New AAA Arbitrators’ at the offices
of the American Arbitration Association.

Houk successfully completed the courseinAtlanta
and Nelson did so in Chicago. Completion of the course
was hecessary for both to be admitted totheAAA Nationd
Rogter of Arbitratorsand Mediators. Houk and Nelsonaso
had to meet other stringent requirements for inclusion in
the rogter.
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The course covered the case management system
of AAA, theAAA rulesand ethical consderationsfor arbi-
trators. In addition to thetwo Fraser attorneys, therewerea
number of notable attendees in Atlanta and Chicago in-
cluding former federd judgesand CEOsof mgjor corpora

tions.
F

B  ATTORNEY RAVEN KEYNOTE
SPEAKER AT INGHAM COUNTY
MEDICAL SOCIETY ANNUAL DINNER

Attorney Jonathan E. Raven was the keynote
gpeaker on January 19 at the Ingham County Medical
Society’sAnnual Presdent’s Night Gala at the University
Club in East Lansing, Michigan. Mr. Raven, who chairs
theHed thcare Law Department at Fraser Trebil cock, spent
nearly two decades in the competitive hedthcareindustry,
not only as Generd Counsel and later President of Nu
Vision, Inc., one of the nation's largest commercia eye-
care chains, he dso served as a member of the Sparrow
Hedth System Board for the past ten years.

F

B  ATTORNEY MILLER ELECTED
SHAREHOLDER

John Miller was dected shareholder of the Lan-
sngand Detroit firm of Fraser Trebilcock Davis& Dunlap,
PC. a theannua shareholders meeting held December 20,
2007. Mr. Miller has been with Fraser Trebilcock since
October of 2001, joining the firm after recelving hisMas-
ter of Laws (LL.M.) in Taxation from New York Univer-
gty School of Law. Miller received his JD., cum laude,
from the Univergity of Toledo College of Law, where he
was the Assistant Managing Editor of the University of
Toledo Law Review.

Mr. Miller’spracticefocuseson Corporateand Tax
Law and he has authored severd articles on the recent tax
law changes, including United SatesUnvellsUpdated Tax
Law Treaty (Michigan Internationd Lawyer, Winter 2007).
Recently, headdressed the Gregter Lansing REALTORS®
Association on the new Michigan Business Tax.
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